Increasing Victims’ Access to Justice:
The Statute of Limitations and the Prosecution of Sexual Assault Cases
Prosecuting rapists is critical to a society that takes sexual assault offenses, public safety, and justice for
victims seriously. However, a mere fraction of sexual assault cases make it to prosecution.
The statistics are staggering: only 46 percent of rapes that occur in the United States are reported to
police1 and only 9 percent of these reports result in prosecution.2 While there are many barriers to
prosecution, a common challenge is the expiration of the criminal statute of limitations (SOL). As
communities work on their old, untested sexual assault kits, prosecutors will invariably face a deadline for
charging on some of those cases. Fortunately, there are several statutory and common law provisions that
can potentially expand the standard SOL for sexual assault. 3 By becoming familiar with these laws,
prosecutors can help to increase the number of sexual assault cases that are prosecuted.
How the Statute of Limitations Affects Sexual Assault Prosecutions
The statute of limitations prevents the prosecution of a case after a certain period of time has passed.
Depending on the state, the SOL in a criminal case starts to run on the date of the crime, the date it was
discovered, or the date on which it would have been discovered with reasonable efforts. SOLs for sexual
offenses vary based on the severity of the offense and the state where the assault occurred. Some states
have SOLs as short as three to six years for felony sexual offenses. Other states adopt a broader approach
with no SOL for felony sexual offenses; prosecution in those states can commence at any time. As of August
2013, eight states have no SOL for felony sexual assault.4
While there is a legislative trend towards expanding the SOLs for sex offenses, cases will inevitably arise –
often through matches of DNA evidence in older cases (“cold hits”) – in which the SOL is about to expire. In
such situations, there are several statutory and common law provisions that may expand the time for
prosecution.
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The DNA Exception
One option prosecutors may look to is a DNA exception. Increasingly, states are enacting this
statutory provision that suspends the SOL where DNA evidence is present. If a rape kit yields a DNA profile
from an unknown suspect, the SOL is suspended until the individual is identified. Twenty‐seven states have
some form of a DNA exception. For example, Michigan’s DNA exception provides that “[i]f evidence of the
violation is obtained and . . . contains DNA from an unidentified individual, an indictment . . . may be found
and filed at any time after the offense is committed.”5 The DNA exception can prove invaluable in situations
where DNA evidence yields a profile, but the profile has not been matched to a known suspect.
John Doe Warrants
Prosecutors in states that do not have a DNA exception might be able to obtain a John Doe warrant
instead. A John Doe warrant functions similarly to the DNA exception: an arrest warrant is issued for a
suspect who is identified only by genetic information. In lieu of the suspect's name, the warrant will be filed
against “John Doe” and cite the DNA profile. This has the effect of filing charges, which satisfies the SOL.
Once an individual is matched to the DNA profile, the suspect may be apprehended and charged with the
crime at any time. Milwaukee was the first jurisdiction to use the John Doe warrant; it was challenged and
upheld by the court in Wisconsin v. Dabney.6 Other states, such as California7 and New York,8 have also had
success with the use of John Doe warrants.
Tolling Provisions and Fraudulent Concealment
Some states have other statutory provisions that provide a means to toll the SOL under certain
circumstances. 9 Many state statutes suspend the SOL when the defendant is absent from the jurisdiction or
fleeing from justice.10 Some statutes will suspend the SOL if the defendant suffers a disability that would
prevent him from understanding the nature of the proceedings.11 Certain states have a fraudulent
concealment exception that suspends the SOL if the defendant is actively concealing himself or evidence of
the crime.12 For example, the Nevada Supreme Court upheld the tolling of the SOL for a sexual assault case
after a finding that the defendant committed the acts “in a secretive manner,” as the defendant rendered
the victim unconscious and videotaped the assault. 13
Conclusion
Bringing sexual predators to justice matters to victims of these horrible crimes and to the general public
as well. Holding offenders accountable restores public faith in the criminal justice system. In old sexual
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assault cases, prosecutors can use the tools discussed here to avoid expiration of the SOL and work to bring
justice to survivors, hold sexual predators accountable, and make our communities safer.
For more information on statutes of limitations in sexual assault cases, visit victimsofcrime.org/dna.

